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Pop Quiz - Have you ever  …. 
🧠 Trained an AI model?

🐥 Reposted a meme on Twitter? 

📄 Quoted someone in a paper? 

🎨 Been inspired by others' art to make your own? 

© Been sued for copyright infringement? 



Copyright law balances … 

Idea and expression
Old and new 

Creatives and Tech

Hmmm. 



Copyright in the USA
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Copyright 
Exclusive rights granted to authors in original expression

✅ To reproduce a work
✅ To distribute copies of the work
✅ To publicly display or perform
✅ To create derivatives

→ You infringe a copyright by doing these without permission 



Copyright and AI …  
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What is fair use?

Permits some uses of copyrighted material 

without permission from the © holder.

Four factor test



1. 🎭/🎮/🌐 Purpose and character of the use
2. 📚/🎼/📰 Nature of the copyrighted work
3. 📏/🤏/😜 Amount and substantiality of portion used
4. 💰/💸/💵 Effect of use on market & value of original

Fair Use - four factors 
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NYT v OpenAI









OpenAI has good arguments



📻 Suno and Udio Cases



Original Johnny B Goode
Versus Suno Version

Original Version

http://www.youtube.com/watch?v=Uf4rxCB4lys


Original Johnny B Goode
Versus Suno Version

Suno Version



Suno and Udio Cases 



So can you use train an AI model?
Yes, with some pro tips.

🌐 Open internet generally ok
🤓 Know your data
📑 Document what you do 
⚖ Lawyers at the get-go 
👃 Pass the smell test always 
🥊 If your biz model is sneaky, be ready to defend
🎙 Once you launch, story and comms matter



What about AI apps?

✅ Using big foundation models is OK. Risk low as 
plaintiffs likely to sue the source.  
 Have a takedown process that is FAST
👀 Test for glaring regurgitation
✍ Solid terms of use putting onus on your users
🎙 Solid comms when you launch



Fun Cases (time permitting)



✅ Betamax Case - time shifting: substantial non-infringing use for VCR



✅ Pretty Woman tune & 1 verse as rap and & raunchy - fair

Campbell v Acuff-Rose (1994)

http://www.youtube.com/watch?v=65GQ70Rf_8Y


✅ Sony v Connectix - 
copying to make an emulator 

is fair use

Connectix went bust anyway

9th Cir. 2000



✅ Screenshotting 
video game for 

emulator’s ad - fair

Sony Computer Entertainment America 
v. Bleem, 214 F.3d 1022 (9th Cir. 2000)



✅ Google copying of Java code for interoperability 



❌ Copying doll’s exact details so they’re like twins



❌ Colorizing and Reprinting a Prince picture - not 
transformative (Warhol)



❌ “Rusty Krab” restaurant - after “Krusty Krab” is in many 
episodes of copyrighted Sponge Bob series 
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Appendix



● 🎭/🎮/🌐 Purpose and character of the use
→ Key for the AI cases 

● 📚/🎼/📰 Nature of the copyrighted work
● 📏/🤏/😜 Amount and substantiality of portion used
● 💰/💸/💵 Effect of use on market & value of original

Fair Use today - Section 107 of the Copyright Act



🎭/🎮/🌐 Purpose and character of the use
→ Key in NYT v. OAI 



Fair Use Cases 
✅ VTR - OK because time-shifting is real use (Betamax) 
✅ Pretty Woman tune, verse, but risque and raunchy 
(Campbell) 
✅ Copying so you can make a console emulator (Connectix)
✅ Screenshots of original game in emulator’s ad (Bleem)
❌ Antennas for OTA broadcast → internet (Aereo)
✅ Google copying Java code for interop (0.4% of whole) 
❌ Colorizing photo licensed “for one time use” (Warhol)
❌ “Rusty Krab” restaurant infringes Sponge Bob (Viacom v 
Pixi)
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Weighing the Four Factors
● Not a simple sum
● Factors aren’t binary
● Relative weight varies depending on circumstances.
● Factor 1 and Factor 4 are generally thought to be the most 

important.
○ But not always true; other factors can be determinative

■ Harper & Row 
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Fair Use
● Notoriously difficult to predict

● Breakdown of potentially fair uses:
• Some clearly unfair uses

• Fewer are clearly fair

• The majority fall within a vast gray area

● What’s the point?

• Recognize the clear cases

• Recognize when it makes sense to call a lawyer
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The Four Fair Use Factors
● (1) the purpose and character of the use, including whether such use is of a 

commercial nature or is for nonprofit educational purposes;

● (2) the nature of the copyrighted work;

● (3) the amount and substantiality of the portion used in relation to the 
copyrighted work as a whole; and

● (4) the effect of the use upon the potential market for or value of the copyrighted 
work.

• These 4 factors are not exclusive; courts can and do consider other factors

–Public interest
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Factor 1
● (1) the purpose and character  of the use, including 

whether such use is of a commercial nature or is for 
nonprofit educational purposes;
• Is the alleged infringer making for-profit or non-profit use?
• Is the alleged infringer making a transformative use?

–A transformative use is one that adds new meaning or purpose 
to the original work
>Parody, Search tools
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Factor 2
● (2) the nature  of the copyrighted work;

• Was the work published or unpublished?
–Publication favors fair use

• Was the work primarily factual or fictional?
–Spectrum between factual and fictional
–The more creative the work, the less likely the use will be 
found fair
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Factor 3
● (3) the amount and substantiality  of the portion used in 

relation to the copyrighted work as a whole;

• The more the alleged infringer uses, the less likely the use will 
be fair

–In some cases, using the entire work is fair
–In others, using a small fraction of a work is unfair, 
particularly if the portion used is “the heart of the original 
work” 
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Factor 4
● (4) the effect of the use upon the potential market  for or 

value of the copyrighted work.
○ Does the allegedly infringing work serve as a market 

substitute for the original work or deprive the copyright 
holder of revenue?
■ If a parody harms sales as a result of its criticism, this cannot 

weigh against fair use
■ Look not only to current markets, but future potential markets as 

well

>Problem of circularity 
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Scraping
● US law: 

○ Web scraping is generally legal if the information is publicly 
accessible, but it can be restricted by website terms and conditions.

● Three key cases 
○ hiQ Labs v. LinkedIn (public data scraping is legal) 
○ Facebook v. Power Ventures (cease and desist revokes 

authorization)
○ Craigslist v. 3Taps (website terms can limit scraping)
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Pro tips for AI developers
● IP strategy

○ Data provenance
○ Keep good records
○ Document your reasoning
○ Does it pass the smell test
○ Hire good lawyers! 

● Training models legally: Focus on transparency, obtain necessary 
permissions, and document your processes to demonstrate compliance.
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So can you train a model? You can …. 

● Know your data
●
●
● Legal considerations: Developers must navigate copyright law when 

training AI models, considering the source and nature of the data used.

● Best practices: Use publicly available data, seek licenses where 
necessary, and consider fair use implications.


